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NATURE OF MOTTON: Plaintiffe’ Motion for Summary dJudgment,
Defendant Fedezal Pacifie’s Motlan for
Summary Judgment, and Pefendant Reliance
Electric Company’s Motion for Summary
Judgment

Faving carefully rsviawecd the moving papers snd any response
filed, I have made the following findings of fact and conclusions
of law in suppcert of my determination:

Plaintiffs’ motion for summary judgment is granted as to the
igasue Df whether FPE violatad the Consumer Fraud Act,
Plaintiffs’ motion for summary judgment is denied on the issue of
whethar Reliamce—viciated the Conswuner fraud Act. FPE"s motion
- for summary judgment on the statute of limitations issue is
denied. Reliance’s motlon for swwmary judgment as to the issues
of successcr liability and the sratuce of limitations is denied.

Plaintiff is entlitled fo sumery judgment on tne issue of
whethar Defandant FPE vioclated the Consumer Fraud Act. The
Consuner Fraud Act prowvides in part:

{tlha act, use or enployment by axy person of any.unconzcionsbls
comrercial practice, deceprtion, fraud, false pretenso, false
sromize, miszepresentvrion, or tha knowizg, concealment,
suppression, oxr omissior of any rmaterial fact with tutent that
others rely upor sguch concealment, suppress:on or emisslon, in
connection With the sale or advertisament of ary mer-handlse or
zedal estate, or With the sunseguent performance of such person as



a‘gzresa.d, whather or not any perscrt has in fact been mialaa,

deceived or danaged thereby, is declazed ©0o be an unlawful
practice .« . -

N.J.8.A. 56:8-2.

nganﬁunt SPY kxnowingly znd purposefully distributed circuixn
nreakdsd which weras not testad to meat UL stsndards as indicated
onitheir label. This constifvtes 2an unizwful practice proscribed
by the Act. Accordingly, Plaintiff s entitled to summary

ﬁudqmant on thias issue.

Plain«iff is also entitlad te summary judgment as to
Defandazat ZPE on the issue of the imposition of trable damages.
tefendant FEE’s mis_abeling of the circuit bhreakars constirutes
an. affirmative representation and therefore, Plaintiffs aze
entitled to treble damages, regardless of Defendant FPE’'s

‘ntention. Gennari v. Weichert Co. Realtoxs, 148 8.7, 582, 603
{1997). This escrt notes that Plaintiifs' —evocertainable losa”
is the cost of replacement of the circuit bresiers. Imposition
of treble damages upon Defandant Relliance is recessaxily
contingent upen the issue of whethexr or not Reliance hasa
successory liability. Sinces thie court has determined the issue
o¥ successor liabllity ta be osne of fact (see infra), the
resolution of this isswme musr. awalt a full hearing.

The issue of whether or not Defardant Reliance has successoz
liabilicy is 2 fact issue. The general rule in New Jargsay is
that the purchaser of 3tock ls rot liadle as the successor to the
company whose stock was acquired, Dep’t of Transportation v. PSC
Regourcas, Tnc.. 175 N.J. Super. 447, 433 {law. Div. 188C).
Howevar, there are fact issues as to whether or not Reliance
acquired FPE'S assets ln addition to tha stock. Furthermore,
even if Reliance did not acqaire FPE's asseta, under New Jersey
law, a corporate veil can be piarced, snd liability ilmposed upon
a corporate parent for the acus of its subsidiary, where the
parent so dominated the subsidiary that it had po szeparate
axistencs and the parent used the corparate form to perpetrate a
fraud. See FKaroc Marketing Corp. v. Paydrome America, 331 N.J.
Super. 430, 442 (App. Div. 2000). This inquiry ‘8 a fact

sengitive cne that nust ke resclved by the findexr of fact.

The iszsue of whether Reliance’s own canduct viclated the
Consumer Fraud Rct 13 necesagarily contingant upon whether or not
Ralianee has suceessor liability. If Raliance i3 datermined to
have ayczsagsor liability, then Reliance’s awn conduct may be usec
to suzpert a claim. The Act provides in zelevant paxi:

{vl1ha act, waa oy empluyment bY any person ¢f ahy unsonrcionable
commar=ial practice, deception, fracvd, false pretense, false
promise, misrepresentatign, or the knowing, concealment,

suppresssicon, cr opission ¢f any material fast with intent that



others realy upon such conceaiment, suppression or omission, in
comnection with the sale or advertizement cf any mérchandise or
rgal estate, or with the subsequent performance nf such pexgan Aas
aforesaid, whethef Or No- ANy parsor has in fact beon misled,
dece.ved or samaged thersby, ia declared te be an unlawfal
nrastize . . .

N_.J.5.R. 5¢:3-2 {emphasis added).

The srtatute irdicates that the supdgequen: performance
lanquage only apvlies to the perscn making the original
reprasentaticns te the consumer. Jea Anruniziata v. Miller, z4l
X.J. Supsr, 275, (Ch. Div. 1%3GQ; (“subeeguernt performance”
language refers to an affirmetive representation of a future act
by the promisor); Jee also D'Ergcole Saleg, 206 N.J. Super, at
25=31 {finding that “subsequent performance” laaguage applies to,
actions o the original seller of product who subseguently
disavows a warranty given in conjunction with criginsl sale).
Hoewever, if Relilance s determined Lo have sucstegssgr liagility,
then Isliance stands in ths shass of FPE in that Reiiance and FPE
will be considered ore and the same., Thus, while the FPE cizcuit
breaksrs ware advartised, warranted and scold by FPE, if Reliance
is deftermined to have successor liabllity, then Reliance is the
person meking the orilginal misreprementationa te the consumers,
Accordingly, Reliance would be “such person” within the mganing
af the Act. On the cther haprd, 4if Reliance i3 nct detsrmined to
have successor liability, then Reliance ls nct “such pargon”
within the meaning of the act. Therefore, this issue must await
& full hearing cn the isaue of successcr liability.

Finally, i£f succaessor liability is fcund te sxist, any act
én the part of Reliznce that iwplicates the Consumer Fraud Act
woulid necessarily be considered continuocus/congoing conduct on the
part of FPE/Reliance. Therafeore aay conceslment on tha part of
Reliange sgarding the fraudulent nature of the UL labels, would
ba considarad econtinucous and thus, would impact upon Defendanrtsa’
statute of limditations defense.

Defendants also seek summary judgment based on thea gtatute
of limitations. This relief is denled. A claim fcr a viclation
cf the New Jersay Consuner Fraud Act mast be brought within six
vears from the date on which the claim acecrues. N.J.S.A. 23114~
1; See Mizra v. Helland America tine, 331 N.J. Super. 86, 30
(App. Div. 2000). Plaintiffs compiain that Defandants soald them
circuls breakars with fraudulent UL labesls. Thus, Plaintiffs’
elaims accruad when =he wcircuit breakers were sold, Therafore,
fcr some members of the Plaintiff class, the statute of
limitations began runming ac sarly as 1985, well beyond the =ix
year statute of limitaticns pericd. Neverthelsss, the discavery
rule ca2n ba appiilsd to postpone the acerual of a2 claim when 2
slaintiff c¢o=s rot ano <annet ¥now the facts that consritute an
actionable zlaim., Grunweld v, Bronkesh, 131 MN.J, ¢83, 321 h.2c




459 (1593). -As a zmsult, a caumsa of action will accrue when the
in‘ured pazty discovars cr o5y the exercise of reaaonable
diligenza and intelligence, should have discovered, that he ox
she may have a 2asis for an actionable c¢laim. Mancusc v. Neckles
ex re, Neckles, 163 N.J. 26, 747 A.2d 285 (20€0). Here, the
Dafendants actively and publicly acddressed the lssue af
fraudulanc labeling in cthe ezrly 1980‘s via praazs releases,

AR 000 potification lerrers, and nationmal and local newspaper and
magazine articlas., Naverthzless, whether or not Datfeandants’
widespread publicity of the matter fron 1980 to 1983 forward was
gsufficient to put & reaaconablie person on notice that they may
have a cause of aczirion, is a fact is=us. The burden of
damonstrating that each plaintiff lacked such knowledge of a
potential claip is placed on the pilaintiff. EAccordiagly, A Lepez
hearing mwat ke held to determine whether the statute of
limitations barred any o2 the plailatiffs elaims. Tne statute of
limttations imssue will necegaarily be idpacted upon by the jury
firdings on Reliatice’s zuccessor liabilicy.

In light of the reguired Lopsz hearings, the Rlaintiff class
may ultimately re dissolved. This Court notes that the class
represantatives d¢ not evan maet the clang criteria, and
tharsfcere, cannot reprasent the c¢lass. Thareforae, the fssue of
class cartifization may be ravisited due to the stacute of
limpitations jissues wWhich may destroy tne commorality prong of
ciags ceartificatian,

Defendants Federal Pacific Electric and Reliance's motiona
for summary judgmsnt are granted as to any claims basscd on sales
02 the circult breskers that occurred before 1972, as well as any
claim asmarted by subsequent purchasers of homes or builldings in

which FPE circuit oreakers waye installed part and denied in
parc.

Cefendants are entitled to swmmary judgment on any claima
based on sales of the circuir breakers that sccurred befoxe 13971.
Prioxr to 1371, thae New Jersaey Conzumar Fraud Aokt did not sanfer a
private right cf action and the Attornay Gezaral had thes sole
authority to enforce the RAct. Skeer v, EMK Motozs, Ing, 187 N.J.
Super., 465, 472 (App- Div, 1982): D'Ercole Sales, Inc. v.
Fruehauf Corp., 206 N.J. Super. 11, 24 {App. 0iv 1385). The Act
was amended effactive June 29, 1971 to permit private plainziffa
to @ssert claims. N.J.8.A. 56:8-19. Thus, any pleintiff whose
claim is bamed on a sale of ths circult obreakers that accurzred
before 1871, may not assert a claim under the Act, because the

sratate did net permit such a claim ar the time the conduct
securred.

Furthermore, Cefendants are entltled to summary judgment on
2ny claim asserted by suhseduent purchasers of homes or Bulldings
in which FPE ciscouit breakers wers installed. These plaintiffn



iack standing to assert a claim under the Consumer Fraud Act, In
Chattin v. Cape May Greene, 216 N.J. Juper. 68 (App. Div.;,
cert. den.ed, 107 M.J. 148 (13987}, the Appellate Ojvislon he’_a
that aubsequent purchasars of homes centaining allegedly
defeczive doors and windows could not pring claims under the
Consuner Praud Act because thay wese usl Lhé Escpla to whem the
masrepresaentations had been made. Absznt an asaignment from the
criginal purchesar, subseguant purchasers of ncmes and buildings
that contained the FPE circuit breakers cannot bring a claim
cnder the Consumer fracd Act becvausw thay wars ot the people to
whem =he misrcpresentations were made. As a resulm, Defendants
are entitled to summary judgment on these claims.

Tha Dafendants alsc seek summary judgment for post 1376
claims. This relief is dsoied. The case of 5&&5_3;“5§g5252£,
251 N.J. Super. 487 (App. Div. 1981), whereln the Appellate
Division held that misrepresentatiors made by & real estate
orecker vrior te a 1974 amendment to inclucde rgal estate
trangactions, were nct actionab’e when the misrspresentation was
dizcovered afher 1978, is not applicable to this case. The
mattar at hand does not deal with rhe misrepresentations of rsal

exstate brokera and therefora, Katz is not rslevant o this
matter.

In light ¢of the foredgoing dlscuseion, Elaintiffs’ motion for
summary judgmant is granted as to the issue of whether FPE
violated the Consumer Fraud Act. Plaintiffs’ motion for sumrary
judgmant 1s denied zs to the issue of whethar Reliance viclated
the Consumer Fraud Act, FPE's metion for summnary judgment on the
statute of limitetions issue is dended. Raliance’s motlion for
summary judgment on the issues of successor Liability and the
statute of limitartions ig deniad, Defendants Federal Pacific
Electris and Reliance’s moticns for swmary judgment ars granted
as to any claims based on sales of the oircult preakers than
cccurred before 1371, as well ae any claim assarcved by subseguent
Darchasers of homsa or bulldings in which FPE circuit breakers
weare insrtalled part acd denied in paxt.
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